STATE OF FLORI DA
DI VI SI ON OF ADM NI STRATI VE HEARI NGS

DEPARTMENT OF BUSI NESS AND
PROFESSI ONAL REGULATI ON,

DI VI SI ON OF ALCOHOLI C BEVERAGES
AND TOBACCO,

Petiti oner,
VS. Case No. 98-1791

JON PHI LLI P GUSTAFSON
d/b/a JON'S BAR and GRILL,

Respondent .

N N N N N N N N N N N N N N

RECOMMVENDED CORDER

An adm nistrative hearing was conducted in this proceedi ng
on June 17, 1998, in Ol ando, Florida, before Daniel Mnry,
Adm ni strative Law Judge, Division of Adm nistrative Hearings.
The parties, wtnesses, and court reporter attended the hearing
in Olando. The undersigned participated by videoconference from
Tal | ahassee, Flori da.

APPEARANCES

For the Petitioner: George G Lew s
Assi st ant Ceneral Counsel
Departnent of Business and
Pr of essi onal Regul ati on
1940 North Monroe Street
Tal | ahassee, Florida 32399-1007

For the Respondent: Jon Phillip Gustafson, pro se
956 Lake Ashby Road
New Snyrna, Florida 32069

STATEMENT OF THE | SSUE




The issue presented is whether Respondent failed to maintain
separate records of purchases and gross sales of all alcoholic
and non-al coholic beverages and food in violation of
Section 561.20, Florida Statutes, and Florida Adm nistrative Code
Rul e 61A-3.0141, and if so, what penalty, if any, is appropriate.
(AI'l Chapter and Section references are to Florida Statutes
(1997) unless otherwi se stated. Unless otherw se stated, al
references to rules are to rules promulgated in the Florida
Adm ni strative Code in effect of the date of this Recommended
O der).

PRELI M NARY STATEMENT

Petitioner filed an Adm nistrative Action agai nst Respondent
on August 12, 1997. Respondent tinely requested an
adm ni strative hearing.

At the hearing, Petitioner presented the testinony of one
wi tness and offered two exhibits for adm ssion in evidence.
Respondent testified on his own behalf, called no other
W tnesses, and submtted one exhibit for adm ssion in evidence.
The identity of one witness and exhibits, and any rulings
regardi ng each, are set forth in the record of the hearing.
Nei t her party requested a transcript.

Petitioner tinely filed its proposed recommended order
("PRO') on June 27, 1998. Respondent did not file a PRO

FI NDI NGS OF FACT




1. Respondent holds |icense nunber 69-02639, series 4COP
SRX. An SRX |icense authorizes Respondent to sell alcoholic
beverages on the prem ses of Jon's Bar & Gill, located at
2485 N. Hi ghway 17-92, Lake Monroe, Florida ("the |icensed
prem ses").

2. Persons issued "SRX" |icenses nust neet certain
statutory requirenents to ensure that they are operating bona
fide restaurants. Anobng ot her requirenents, Respondent nust
mai ntai n separate records of all purchases and gross sal es of al
al cohol i ¢ and non-al coholic beverages and food. Respondent's
I icense application specifically infornmed Respondent that he nust
meet the specific requirenents of this type of |icense.

3. On March 17, 1997, Petitioner's Special Agent Richard
Hurl burt nmet with Respondent for the purpose of conducting an SRX
i nspection to determ ne Respondent's conpliance with SRX |icense
requi renments. An SRX inspection includes an audit of the
licensee's records to determ ne the percentage of gross revenue
derived fromthe sale of food and non-al coholic beverages.

4. Respondent was unable to produce the records he is
statutorily required to maintain. Agent Hurlburt issued a notice
to produce records relating to the operation of the restaurant.

5. On August 12, 1997, Petitioner issued a notice of
adm ni strative conpl aint agai nst Respondent for failure to
mai ntai n separate records of all purchases and gross sales for

non-al coholic and al coholic beverages and food in violation of



Section 561.20. Respondent has not produced the records he is
statutorily required to maintain.

CONCLUSI ONS OF LAW

6. The Division of Admnistrative Hearings has jurisdiction
over the subject matter and parties in this proceeding. The
parties were duly notified for the adm nistrative hearing.

7. The burden of proof is on Petitioner. Petitioner nust

show. Ferris v. Turlington, 510 So. 2d 292 (Fla. 1987).

8. In relevant part, Section 561.20(2)(a)4, provides that
Respondent nust deri ve:

. 51 percent of its gross revenue
fromthe sale of food and nonal coholic
bever ages.

9. Rul e 61A-3.0141 provides in relevant part:

(3)(a) At least 51 percent of total
gross revenues nust cone fromretail sale
on the licensed prem ses of food and non-
al cohol i ¢ beverages.

1. Qualifying restaurants nust maintain
separate records of all purchases and
gross retail sales of food and non-

al cohol i ¢ beverages and all purchases and
gross retail sales of alcoholic

bever ages.

2. The records required in subparagraph
(3)(a)l. of this rule nust be naintained
on the prem ses, or other designated

pl ace approved in witing by the division
for a period of 3 years and shall be nmade
avail able within 14 days upon demand by
an officer of the division.

3. Since the burden is on the hol der of
the special restaurant |license to
denonstrate conpliance with the
requirenents for the license, the records



required to be kept shall be |egible,
clear, and in the English |anguage.

10. Petitioner satisfied its burden of proof. Petitioner
showed by cl ear and convi nci ng evi dence that Respondent vi ol at ed
Section 561.20(2)(a)4, and Rule 61A-3.0141 by failing to maintain
separate records for purchases and gross retail sales of food and
non-al cohol i ¢ beverages and purchases and gross retail sales of

al cohol i ¢ bever ages.



11. Section 561.29, provides in relevant part:

(1) The division is given full power and
authority to revoke or suspend the

I icense of any person holding a |license
under the Beverage Law, when it is
determ ned or found by the division upon
sufficient case appearing of:

[a] VMiolation . . . of any . . .
license requirenents of special |icenses
i ssued under Section 561. 20.

11. Florida Admnistrative Code R 61A-2.022 provides the
penalty guidelines for violations, Rule 61A-2.022 provides that
for a violation of section 561.20 failure to nmeet the m ni mum
qualifications of a special license the penalty is:

: a 1,000 civil penalty and
revocation of the |license w thout
prejudice to obtain any other type
license, but with prejudice to obtain the
sane type of special license for 5 years.

RECOMVENDATI ON

Based on the forgoi ng Findings of Fact and Concl usi ons of
Law, it is

RECOVMENDED t hat Petitioner enter a final order inposing a
$1,000 civil penalty agai nst Respondent and revoki ng al coholic
beverage |icense no. 69-02639, series 4COP SRX, w thout prejudice
to obtain any other type license, but with prejudice to obtain
anot her SRX special license for 5 years fromdate of the Fina

Or der.



DONE AND ENTERED this 6th day of August, 1998,

Tal | ahassee, Leon county, Tall ahassee, Florida.

in

DANI EL  MANRY

Adm ni strative Law Judge
Di vision of Adm nistrative Hearings

The DeSot o Bui | di ng
1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278- 9675
Fax Filing (850) 921-6847

Filed with the derk of the
D vision of Adm nistrative Hearings

this 6th day of August,

COPI ES FURNI SHED

Ri chard Boyd, Director

Di vi si on of Al coholic Beverages
and Tobacco

Departnent of Business and
Pr of essi onal Regul ati on

1940 North Monroe Street

Tal | ahassee, Florida 32399-0792

Lynda L. Goodgane, Ceneral Counse
Nor t hwood Centre

1940 North Monroe Street

Tal | ahassee, Florida 32399-0792

CGeorge Lew s, Assistant CGeneral Counse
Departnent of Business and
Pr of essi onal Regul ati on
1940 North Monroe street
Tal | ahassee, Florida 32399

Jon Custafson, pro se

956 Lake Ashby Road
New Snyrna, Florida 32069

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

1998.

Al parties have the right to submt witten exceptions



within 15 days fromthe date of this Recommended Order. Any
exceptions to this Recomended Order should be filed with the
agency that will issue the final order in this case.



